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APPLICATION AS PART OF POLICY 


A Pennsylvania statute adopted in 1921 provides 
that an application must be attached to or incorpo- 
rated within the policy to permit it to be introduced 
in evidence or to be considered as a part of the policy. 
An insured applied for a “Whole Life Policy” at 
ordinary premium rates, but the company refused to 
issue such a policy, whereupon the insured amended 
his application in compliance with the company’s sug- 
gestion to request the policy at intermediate rates, 
which were higher than ordinary premium rates. This 
amendment was executed on a company form and was 
considered as a part of the application. The insured 

Please Route to: died eight days after he had paid the first premium 
: on the policy. The company denied liability there- 

under on the ground that the insured had made fraud- 

ulent statements in his application as to medical 

attendance, existence of certain disease and as to 

consultations with physicians within the previous 

five years. The part of the application wherein these 

statements were made was attached to the policy, but 

the amendment to the application was not so attached. 


Defense Insufficient 


The beneficiary sought to recover the face value 
of the policy following the death of the insured and, 
after defendant filed its affidavit of defense alleging 
the above matters, moved for a rule to show cause 
why judgment should not be entered in her favor for 
want of an insufficient defense. In Sandberg v. 
Metropolitan Life Insurance Company, reported at 
{| 502,070, the Pennsylvania Supreme Court reversed 
the order of the.lower court discharging plaintiff’s 
rule and entered judgment for the amount of the 
policy. It is the intent of the statute that the entire 
application be attached to the policy to permit any 
part thereof to be considered as part of the policy or 
to be introduced into evidence. The beneficiary was 
entitled to have the whole application before her if 
any part thereof was to be relied upon as a defense. 
The statute was construed to be mandatory in its 
requirement and no part of the application was avail- 
able to defendant to defeat plaintiff’s action on the 
policy. 
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% UNITED STATES SUPREME COURT * 
ACTIONS 


The United States Supreme Court on May 26, 1941, denied 


certiorari in: 
Brunet v. S. S. Kresge Co. [4 Negligence Cases 688, 881] 


Kearns Coal Corp. v. United States Fidelity and Guaranty 
Co. [10 Automobile Cases 425] 


Bowen v. New York Life Insurance Co. [5 Life Cases 171] 


% NEGLIGENCE % 
(Other than Automobile) 


Stores and Shops.—The trial court did not err in directing a 


verdict in favor of defendant, in a suit brought by plaintiff 
to recover damages for injuries sustained while a customer 
in defendant’s store, due to a latent defect in a handrail on 
a stairway, said stairway having been constructed by an 
independent contractor, the court holding that although an 
inference of negligence was raised under the doctrine of 
res ipsa loquitur, the uncontradicted testimony of defendant's 
witnesses excluded the inference that the accident resulted 
from the want of ordinary care on the part of defendant. 
(Everett v. Castner-Knott Dry Goods Co., Tenn. Supreme Ct.) 
.. .§ 402,344. 


Fall on Stairway.—In a suit brought by plaintiff to recover 


damages for injuries sustained as a result of falling on a 
stairway while a customer in defendant's store, the trial 
court was held to have properly directed a verdict in favor 
of defendant. From the facts and circumstances appearing 
in evidence, the inference upon which plaintiff relied, namely, 
that she stepped on a plaster like substance on the top step 
and that this caused her to fall, was not a reasonable infer- 
ence, but would be an inference resting on other inferences. 
It, therefore, would be in the nature of conjecture or specu- 
lation and would not raise an issue which required sub- 
mission to the jury. (McDonald v. F. W. Woolworth Co., 
R. I. Supreme Ct.). . .] 402,352. 


Railroad’s Liability —Plaintiff fell from the top to the bottom 


of a fourteen step stairway leading to a train platform from 
a bridge crossing the tracks of defendant company. Plaintiff 
testified that as he was about to descend the first step, he 
slipped down the whole flight of stairs, due to rough sand 
and gravel on the top step, which he saw before he started 
to descend. The court denied a recovery, on the ground that 
plaintiff failed to sustain his burden of proof by establishing 
negligence on the part of defendants and freedom from con- 
tributory negligence. (De Nicolo v. Palmer et al., Trustees of 
the New York, New Haven & Hartford R. R. Co., U. S. Dist. 
Cr, S. D., N.. ¥.)....9 GR 354. 


Contributory Negligence as Matter of Law.—An action was 


instituted by plaintiff to recover damages for the death of 
his decedent, who was killed by a train while crossing 
defendant’s tracks. The court denied a recovery, holding 
that where a person steps in front of an approaching train 
which he might have observed had he looked ‘before placing 
himself in a position of peril, and the point at which he steps 
upon the track is so close to the approaching train that it 
would be impossible for those in charge of it to avoid striking 
him, the proximate cause of the injuries received is his 
negligence, which bars him from recovery as a matter of 
law, irrespective of any omission or failure of duty on the 
part of the trainmen. (Louisville & Nashville R. R. Co. v. 
Jackson, Admr., Ky. Ct. of App.).. .§ 402,342. 


Hole in Sidewalk.—In an action to recover damages for per- 


sonal injuries sustained by plaintiff as the result of tripping 
in a hole, alleged to have been created by defendants in a 
public sidewalk, an order granting reargument and on 
reargument adhering to the court’s original decision and 
granting plaintiff's motion to strike out the separate defense 
contained in the answer of each defendant was reversed. 
In order to meet a possible claim that they had created an 


May 29, 1941 


absolute nuisance, defendants should have been permitted 
to prove that the hole.was made under a permit from the 
city. (Nuccio v. The Long Island R. R. Co. et al., N. Y, 
Supreme Ct., App. Div.).. . 402,348. 


Fire—Municipality’s Liability—Where plaintiffs brought actions 


to recover damages caused by fire, alleged to have originated 
on land belonging to one Roberts, from whom defendant's 
board of public welfare had purchased the right to cut and 
remove standing timber, the court held, in answer to plain- 
tiffs’ contentions, that defendant town was not in control 
of the wood lot, and that the members of the board of public 
welfare were acting as public officers and not as agents of 
the town in the work of cutting the wood. The trial judge 
did not err in directing verdicts in favor of defendant. 
(Chaffee v. Town of Oxford, Mass. Supreme Jud. Ct.) 

{ 402,347. 


Police Duties—Governmental Function.—In a personal injury 


action brought by plaintiff against defendant city, the court 
held that police duties are governmental in character and, 
therefore, the tort was committed in the discharge of a 
governmental function. The trial judge did not err in giving 
an affirmative charge for defendant. (Green, Admzx. v. City 
of Birmingham et al., Ala. Supreme Ct.).. .] 402,355. 


State’s Liability—The minor plaintiff sustained injury while a 


spectator at a football game in a stadium owned, operated 
and maintained by defendants, the State of Wisconsin and 
the Regents of the University of Wisconsin, when, as he 
was standing on the top of his seat, the pressure of a crowd 
of people caused him to be pushed over the edge of an exit 
and to fall a distance of twelve feet. The court reversed 
an order of the trial judge which overruled the demurrer of 
defendant state, holding that a sovereign is not liable under 
the doctrine of respondeat superior for the negligence of its 
officers. (Holzworth v. State of Wisconsin et al., Wis. Supreme 


Ct.). . .] 402,350. 


Malpractice Action.—In an action for malpractice brought by 


plaintiff to recover damages for alleged negligent treat- 
ment by defendant of a fractured leg, it was error to deny 
defendant’s motion for more specific allegations of neg- 
ligence, the court holding that the fact that a physician 
does not attain a cure, or the best possible result, is not, in 
itself, ordinarily, evidence of negligence, or want of knowledge, 
skill or diligence on his part, nor does it afford any pre- 
sumption thereof. (Gebhardt v. McQuillen, Iowa Supreme 
Ct.).. .§ 402,343. 


Treatment of Varicose Veins.—The evidence presented by 


plaintiff was insufficient to present a jury issue on the ques- 
tions of negligence and causation, and, therefore, the trial 
judge did not err in directing a verdict for defendant, in a 
suit brought by plaintiff to recover damages for injuries 
sustained as the result of an operation performed to correct 
a condition known as varicose veins. (Simon v. Larson et al., 
Minn. Supreme Ct.).. . 402,345. 


Malpractice—Abandonment of Case.—The trial judge erred in 


dismissing plaintiff’s complaint in an action for malpractice, 
the evidence warranting the finding that defendants prema- 
turely and wilfully discharged themselves from attention 
to the case while plaintiff was desperately ill and before he 
was cured, without giving information or advice as to subse- 
quent treatment or the dangerous condition and character 
of the disease (osteomyelitis), all of which led to the aggra- 
vation of his condition and illness. (Meiselman v. Crown 
Heights Hospital, Inc. et al., N. Y. Ct. of App.). . 1 402,351. 


University’s Liability—Hospital Patient Injured.—Plaintiffs, 


husband and wife, sought to recover damages for injuries 
(radium burns) alleged to have been caused by the negligent 
treatment of plaintiff wife in a hospital which was operated 
by defendant university. The court denied a recovery, hold- 
ing that plaintiffs failed to show that the physician and 
surgeon, whose treatment was complained of, was an em- 
ployee or agent of the university, and that at the time of 
treating plaintiff, was acting as such within the scope of his 
employment, so as to impose liability upon the hospital under 
the doctrine of respondeat superior. (Smith v, Duke Unt 
versity, N. C. Supreme Ct.).. .] 402,357. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


TT Te 


Theatre Patron Injured.—Where plaintiff wife sustained injury 
while a patron in defendant’s theatre in Pennsylvania, when, 
as she was entering the ladies’ room from the foyer, she lost 
her balance and fell, due to a change in the floor levels, 
judgments in favor of plaintiffs, husband and wife, were 
affirmed on appeal, the court holding that the questions of 
defendant’s negligence and the wife’s contributory negligence 
were properly submitted to the jury. (Vale v. Indiana County 


Theatres Co., Inc., U. S.C. C. A., 3rd C.).. . 402,349. 


Employer’s Liability for Employee’s Dog.—An employee of 
defendant company kept a dog on defendant’s premises 
which bit plaintiff's intestate and as a result the decedent 
became inoculated with hydrophobia and died. The court 
affirmed a judgment in favor of plaintiff, holding that the 
evidence was sufficient to show that the company negligently 
harbored the dog with knowledge of its vicious disposition. 
(Tidal Oil Co. v. Forcum et al., Okla. Supreme Ct.)... 
{ 402,346. 


Landlord and Tenant.—In a suit brought against defendant 
landlord, it was error for the trial court to sustain a demurrer 
to the complaint, the applicable rule being that while a land- 
lord, in the absence of a covenant to repair, is under no 
obligation to make the repairs, if he voluntarily, at the 
tenant’s request, undertakes to make the repairs, he is liable 
for any injuries which may result to the latter from the 
negligent manner in which the work is done. (Green v. 
Jefferson County Bldg. & Loan Assn., Ala. Supreme Ct.)... 
q 402,356. 


Manufacturer’s Liability — Insecticide. — Plaintiff brought an 
action to recover for injuries which she alleged she received 
from the poisonous effect of an insecticide, manufactured by 
defendant, the spray of which had settled upon various 
portions of her person and caused inflammation and boils 
of a serious and recurrent nature. On the container were 
printed assurances that the product as used in a spray was 
harmless to human beings while deadly to insects. Judgment 
for plaintiff was affirmed, the court holding that the matter 
printed on the container constituted an express warranty 
and that defendant was liable for a breach thereof resulting 
in injury to plaintiff. (Simpson v. American Oil Co. et all., 
N. C. Supreme Ct.)...] 402,358. 


Inhalation of Carbon Monoxide Gas.—Plaintiff, while engaged 
in cooking for a church supper, sustained injury as the result 
of inhaling carbon monoxide gas. In a suit brought against 
defendant gas company, plaintiff claimed that defendant was 
negligent in furnishing and maintaining a regulator which 
was too small to regulate the volume of gas used by the 
appliances in the church. The court reversed a judgment in 
plaintiff's favor, holding that she failed to sustain the burden 
of proving that the capacity of the regulator was being 
exceeded at the time she was injured. (Lone Star Gas Co. v. 
Lazzara, Tex. Ct. of Civ. App.) .. .] 402,353. 


* LIFE x 


Assignment of Policies—Beneficiary’s Right—An assignment 
of her policies by the insured to secure her entire indebted- 
ness to a bank was upheld, the consent or joinder of the 
beneficiary being unnecessary to effect such a transfer. (Beck 


v. First National Bank of Madison, Wis., Wis. Supreme Ct.). . . 
§ 502,072. 


Voidability of Policy.—Clause in policy providing that the same 
would be voidable in the event that the insured had received 
medical treatment within the two years previous thereto 
unless such fact was endorsed on the policy, or unless such 
treatment was not for a serious disease, was valid and where 
the insured had been treated for tuberculosis of the spine, the 
Insurer was within its rights in voiding the policy within 
the contestable period. (Brown v. Metropolitan Life Ins. Co., 
Springfield Ct. of App., Mo.) q 502,074. 


Agent’s Claim for Renewal Commissions.—A company was held 
to be entitled to cancel an agent’s contract upon the latter’s 
entering into another contract with a different company and 
the correspondence between said agent and an officer of the 
original company did not operate to “7 the terms of the 
written contract as contended by plaintiff. (Wyatt v. South- 
western Life Ins. Co., Tex. Ct. of Civ. App.). . .[ 502,077. 


Work Record—Disability Benefits—An insured who claimed 
to be totally and permanently disabled within the meaning 
of a group policy, but who held a lucrative position as super- 
intendent of the water department of the village where he 
lived was not entitled to the benefits claimed. (McKinney v. 
The Metropolitan Life Ins. Co., U. S. Dist. Ct., N. D., Ohio, 
E. Div.) . . . 502,078, 


Accidental Death Benefit Denied.—Plaintiff’s evidence failing 
to show that the insured had actually sustained a fall and 
that such fall was the cause of his death as she contended 
was insufficient to sustain her burden of proving that death 
resulted from external, violent and accidental means. This 
litigation was begun in Wisconsin. (Altmayer v. The Trav- 
elers Protective Assn. of America, U. S. C. C. A., 7th C.) 

1 502,067. 


Death as Result of Aggression—An insured who was shot and 
killed by his son after he had made threats to wipe out his 
entire family and had started chasing the boy with a pistol 
was definitely the aggressor and his death resulting from 
gunshot wounds inflicted by the boy was not accidental. 
(Thom v. Metropolitan Life Ins. Co., La. Ct. of App.).. 
q 502,080. 


Physician’s Certification Rejected.—An insurance company was 
held justified in rejecting proofs of disability signed by a 
physician who was aware of the tubercular condition of the 
insured, but who failed to disclose the same. (Murphy v. 
National Life & Accident Ins. Co., Tenn. Supreme Ct.)... 
7 502,081. 


Rival Claims to Policy Proceeds.—The person who was desig- 
nated as the beneficiary in the certificate issued to the 
deceased insured under a group policy was held to be entitled 
to the proceeds thereof as against the claim of the adminis- 
tratrix of insured’s estate although such person was not actually 
the wife of the insured as designated. (Stewart, Adm-x, v. 
Shenandoah Life Ins. Co., Inc., Pa. Superior Ct.). . . | 502,069. 


Beneficiary’s Interest—A beneficiary under a policy where the 
right to change is reserved has no vested interest therein 
nor does he acquire such an interest by payment of premiums 
and the insurer and the insured may cancel the contract 
without notice to the beneficiary in the absence of any 
contractual agreement. (Bankers Health & Life Ins. Co. v. 
Crozier, Ga. Supreme Ct.)...{ 502,076. 


Proceeds of Policies.—Certificate executed by beneficiary with 
respect to distribution of proceeds upon her death was held 
to constitute a valid trust and the beneficiaries thereof were 
entitled to such proceeds as against the claim of the admin- 
istrator of the beneficiary’s estate. (The Mutual Benefit Life 
Ins. Co. v. Ellis et al., U. S. Dist. Ct, N. D., N. Y.)... 
{ 502,079. 


Ultimate Fact.—lIn action for disability benefits claimed because 
of the loss of sight in one eye, the failure of the trial court 
to specify the ultimate facts upon which it based its judg- 
ment warranted the appeal court in holding that such finding 
was a mere conclusion of law and that no proper finding of 
fact had been made on the issue. (Clark v. Standard Accident 
Ins. Co. of Detroit, Mich., Calif. Dist. Ct. of App.).. . ] 502,071. 


Duration of Certificate—Ten-year term benefit certificate issued 
in 1932 continued to be effective to 1942 and did not date 
back to the date of the original ten-year certificate which 
was surrendered by the insured when he requested and was 
issued the new certificate. (Blackburn v. Sovereign Camp of 
the W. O. W., N. C. Supreme Ct.). . .] 502,068. 


Paragraph ({]) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Immunity from Penalty Statutes.—After overruling defendant 
insurer’s objections as to venue and jurisdiction, the court 
held that in order to claim the immunity provided under the 
penalty statute, an insurance company must not only comply 
with the statutes granting such immunity, but must allege 
and prove such compliance. (Blue Bonnet Life Ins. Co. v. 
Robinson, Tex. Ct. of Civ. App.). . . J 502,066. 


Statutes of Limitation on War Risk Claim.—A reconsideration 
by the administrative body of a claim filed over seven years 
after the first claim was denied cannot operate to revive the 
right to sue the government which had become outlawed. 
(Albek v. United States, U. S. Dist. Ct., D., Mass.).. 
7 502,065. 


Veteran’s Claim for Disability Benefits—An action by the 
guardian of an insane veteran alleging that his disability 
began on one of four alternative dates was not barred by a 
previous proceeding brought on behalf of the same veteran 
wherein the disability was alleged to have begun on an 
earlier date. (Pippin v. United States of America, U. S. Ct. 
of App., D. C.). . .§ 502,073. 


Beneficiary’s Claim After Death of Veteran.—Plaintiff as the 
widow and beneficiary under the government life insurance 
policy issued to the deceased veteran could not recover for 
disability benefits which were denied the veteran during his 
lifetime. (Whiting et al. v. United States of America, U. S. 
Ct. of App., D. C.). . .§ 502,075. 


*% AUTOMOBILE 


Truck Towing Hay Grinder—Exclusion Clause of Policy.— 
Plaintiff brought an action to require defendant insurance 
company to pay a judgment rendered in favor of plaintiff 
against one Dean for injuries suffered as a result of being 
struck by Dean’s truck, which was insured by defendant. 
The truck at the time of the accident was towing a hay 
grinder. The court held that the exclusion clause of the 
policy, providing that the policy did not cover loss or dam- 
age while the truck was being used “for towing or propelling 
any trailer or vehicle,” did not exempt defendant from 
liability. (Moffitt v. The State Automobile Insurance Assn., 
Neb. Supreme Ct.).. . 704,426. 


Cooperation of Insured in Connection with Claims—Territorial 
overage.—The New Hampshire statute which provides 
that no violation of a policy of automobile liability by the 
insured shall operate to bar recovery, was designed to pro- 
tect third persons injured by the insured, and they may 
recover on the policy despite the insured’s failure to cooperate 
with the insurer. A policy provision limiting application of 
the insurance to local accidents was void because in violation 
of the statutory provision that the insurance shall extend to 
liability incurred within the United States or Canada. (Con- 
tinental Ins. Co. v. Charest et al., N. H. Supreme Ct.). 
{ 704,438. 


Loading and Unloading Clause.—The owners of a truck were 
insured against liability arising out of the use and operation 
of said vehicle, its loading and unloading to be considered 
a use thereof. The truck was used in delivering coal, which 
was dumped on the sidewalk and then shoveled into a base- 
ment. While the coal was being so shoveled a pedestrian 
stumbled on a piece of coal and was injured. Holding the 
alleged accident to be a result of the unloading process, 
the court concluded that the insurer was bound to defend the 
pedestrian’s claim against its insureds. (Maryland Casualty 
Co. v. Cassetty et al., d.b.a, Cassetty Coal Co., et al., U. S. 
C. C. A., 6th C.)... 704,447. 


Change of Ownership of Insured Vehicle.—Despite the insurer’s 
delivery of a policy to its insured with knowledge that said 
insured was contemplating a sale of his car to the plaintiff, 
it was held that the insurer had not waived the provisions 
in its policy regarding change of ownership, written waiver, 
and formal transfer of coverage. (Card v. Minneapolis Fire 
& Marine Ins. Co., Neb. Supreme Ct.). . . | 704,448. 


Three Vehicles in Collision at Intersection—The automobile 


in which plaintiff was riding approached an intersection 
from the north; defendant’s decedent approached from the 
south; and the bus of defendants Schmidt approached from 
the west. The evidence, which indicated that the decedent 
was on the left hand side of the road and that the operator 
of the bus failed to stop before entering the intersection, 
was sufficient to support the verdict holding defendant 
answerable for the injuries sustained in the ensuing collision. 
(Neal v. Schmidt et al., Ohio Ct. of App.).. . | 704,444. 


Collision at Intersection—A motion for nonsuit should not 


have been granted where in a collision at an intersection, 
the driver of plaintiff’s truck continued to look to the right 
because of an obstruction in that direction and failed to see 
defendant’s truck approaching the intersection from the left 
in time to avert the collision. Denver, where the collision 
occurred, has a right-of-way rule which gives the right of 
way to the vehicle approaching from the right. (Buerger 
Brothers Supply Co. v. Denver Fire Reporter & Protective 
Co., Colo. Supreme Ct.)...] 704,450. 


Instructions to Jury—Sole Proximate Cause—A judgment 


entered for defendant, in a suit brought by plaintiffs to 
recover damages for the death of their decedent, who was 
fatally injured in an intersection collision involving his truck 
and defendant’s automobile, was reversed on appeal, the 
court holding that an instruction of the trial judge stating 
that in order for plaintiffs to establish their case, it was 
necessary for them to prove that defendant was negligent 
and that such negligence, if any, was the sole proximate 
cause of the accident, was erroneous. (Ross et al. v. Baldwin, 
Calif. Dist. Ct. of App.)...§ 704,454. 


Intersection Collision.—Plaintiff, traveling in a southerly direc- 


tion, collided at an intersection with defendant’s truck, which 
had approached from the east. The court concluded that 
plaintiff, by his own negligence, failed to see the truck when 
he was in a position to see it, and, when he did see it, con- 
tinued a negligent course of conduct by driving directly in 
front of the truck, thereby exposing himself to danger that 
was imminent. His failure to use proper precaution rendered 
him guilty of more than slight contributory negligence and, 
therefore, the trial judge did not err in directing a verdict 
for defendant. (Klement v. Lindell, Neb, Supreme Ct.)... 
{| 704,456. 


Fire District’s Liability.—Plaintiff’s testate was killed while 


riding as a passenger on a fire truck. The truck was reck- 
lessly driven and the weight of the evidence indicated that 
both the driver and plaintiff's testate were intoxicated. Even 
assuming that the truck was driven for a legitimate purpose, 
the court was of the opinion that the evidence was insuffi- 
cient to sustain liability against the fire district. The driver 
was not acting in discharge of any duty, nor within the 
scope of his authority when he invited the decedent to ride 
on the truck. (Nardone, Exr. v. The Milton Fire District 
et al., N. Y. Supreme Ct., App. Div.). .. 704,424. 


Duty of Intestate’s Driver to Avoid Collision—Even though 


the car in which the intestate was riding had the right of way 
in a particular line of traffic, it was still the duty of the 
driver thereof to use reasonable care to avoid a collision, 
and his failure to do so made him guilty of negligence. 
(Alby v. Krupa, N. Y. Supreme Ct., App. Div.). . . | 704,428. 


Wife’s Accidental Death—Where plaintiff brought an action 


to recover damages for the accidental death of his wife, who 
was fatally injured while riding as a guest passenger in the 
automobile of one White, a non-resident, White’s motion to 
dismiss the action against him for lack of jurisdiction ratione 
personae and for lack of sufficient service was denied, since 
it was shown that White was effectively “operating” his 
car upon local highways, even though it was being driven 
by a second gratuitous passenger. (Wheat v. White, U. S. 
Dist. Ct., E. D., La.).. . 704,432. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Gutter Across Street.—Plaintiff was allowed damages for injuries 


Release of Joint Tort-Feasor.—Release by plaintiff, who was 
injured while a passenger in a taxicab, to the owner of an 
automobile which was involved in a collision with the taxicab 


sustained when car in which she was riding jolted in crossing 
a gutter in the pavement, throwing her against the top and 
front seat of the car. The damages were allowed against 
the city for its breach of duty in maintaining such a condi- 
tion, although the city denied such liability, alleging that 
the gutter was constructed as a part of a governmental plan 
for street improvements. (City of Nashville v. Brown, Tenn. 
Ct. of App.).. . J 704,434. 


Passenger in Car Injured.—After plaintiff's decedent had suf- 


fered leg injuries in an accident involving the car in which 
he was riding, driven by one Pankhurst, he was laid along- 
side the Pankhurst car, which was partly on and partly off 
the road. Thereafter, there was a collision between the Pank- 
hurst car and a car operated by defendant Furcha and the 
deceased sustained several bad fractures which resulted in 
his death. A judgment rendered against Furcha was affirmed 
on appeal. (Ogden, Admx. v. Furcha, N. Y. Supreme Ct., 
App. Div.)... 704,457. 


Prospective Bus Passenger Struck by Backing Car.—While 


plaintiff was crossing the street toward a bus, she was struck 
by defendant’s backing automobile. The position of the 
busses, the coming and going of passengers and the necessity 
of crossing the open street were all factors obvious to any- 
one using the street. Defendant was found negligent and 
answerable for plaintiff’s injuries. (Bonbright v. Biller, Ohio 


Ct. of App.)... 704,425. 


Passenger Alighting from Bus.—A passenger alighting from a 


bus received injuries through no fault of the bus driver, 
where it was shown that such driver brought his bus to a 
normal stop, and that the passenger suffered injuries solely 
because, as she stepped onto neutral ground, she turned her 
ankle, thus causing the weight of her body to shift towards 
her right and to force her knee to the ground. (Young v. 
Shreveport Railways Co., La. Ct. of App.) . . .f 704,430. 


Car Pushed Along Highway.—Plaintiff, while pushing a car 


along a highway after the motor had failed, sustained injury 
as the result of being struck by defendant’s car, which had 
approached from the rear. A judgment entered in plaintiff's 
favor was affirmed on appeal, the court holding that it was 
a question of fact for the trial court whether defendant was 
operating his car in a careful and prudent manner with due 
regard to traffic, and whether plaintiff was guilty of con- 
tributory negligence. (Wright v. Ponitz et al., Calif. Dist. 
Ct. of App.).. . J 704,427. 


Rear-End Collision—Wagon Struck.—Plaintiff was injured 


when the wagon on which he was riding as a helper was 
struck from the rear by an automobile. There being no 
error during the trial, the denial of compensation for plain- 
tiff’s injuries was upheld on appeal. (Clark v. Prue, Kan. 
City Ct. of App., Mo.). . . J 704,431. 


Three-Car Rear-End Collision—Wilful and Wanton Conduct. 


—There is sufficient evidence to present a question for a 
jury on the issue of a defendant’s wilful and wanton conduct, 
where the evidence showed that the defendant was driving 
a heavy truck with poor braking power at a speed of 40 
to 50 miles per hour on a wide street on a clear day, observed 
two cars ahead slowing down, and had seventy five feet 
distance ahead of him, but collided with the rear end of the 
one car with such force that it sent it into the front car, 
in turn, throwing the latter into an adjoining vacant lot and 
knocking down a bill-board thereon. A verdict for the 
plaintiffs in such case is manifestly not against the weight 
of the evidence. (Drefahl et al. v. Hinchcliff, Jr., d.b.a. Hinch- 
cliff Motor Service et al., Ill. App. Ct.)...] 704,459. 


Head-on Collision—Blinding Lights.—Defendant was held liable 


for the damages which resulted when the driver of his truck, 
although blinded by the lights from plaintiff's approaching 
car, failed to slow down and, instead of rounding the curve 
in the highway, continued straight ahead into a gravel road 
and crashed head-on into plaintiff’s approaching car. (Col- 
lins v. United Electric Service, Inc.; Moore v. United Electric 
Service, Inc., La. Ct. of App.). . .] 704,436, 704,437. 


also released the owner of the taxicab as joint tort-feasor. 
(Lisoski v. Anderson et al., Mont. Supreme Ct.). . . | 704,440. 


Railroad Crossing Collision—Release.—A release executed to 


the railroad company by the administratrix of a train motor- 
man who was killed in a collision with defendant’s truck in 
Idaho, did not release defendant. The court instructed the 
jury to deduct the sum paid by the railroad company from 
the amount recoverable from defendant, and there was noth- 
ing to show that such subtraction had not been made in the 
verdict. (Husky Refining Co. v. Barnes et al., U. S.C. C. A,, 
9th C.)... 9 704,439. 


Collision Between Automobile and Train— Negligence of 


Driver.—Plaintiff’s intestate died as the result of a collision 
between the automobile in which he was riding and defend- 
ant’s train at a crossing. The evidence showed that the 
driver of the automobile, one Russ, was driving at a great 
rate of speed when the auto struck the forty-second car on 
the slowly moving freight train. The driver’s negligence 
was the sole proximate cause of the collision and there was 
no negligence on the part of defendant in failing to give 
warning. (Chinnis, Admx. v. Atlantic Coast Line R. R. Co., et 
al., N. C. Supreme Ct.). .. 704,442. 


Collision Between Locomotive and Automobile.—Mere negative 


testimony by a motorist that, while approaching a railroad 
crossing over a public street, and keeping a sharp lookout, 
he did not see or hear any crossing signal in time to avoid an 
accident, does not make a case for personal injuries suffered 
by him on account of alleged negligence of the railroad com- 
pany in causing a collision between his automobile and a 
locomotive at the crossing, where uncontradicted physical 
facts and affirmative testimony of unimpeached witnesses 
conclusively prove that all signals required by law were in 
view or were given. (Walsh v. Megan, Neb. Supreme Ct.) 


.. 704,455. 


Theft of Automobile Left in Parking Lot.—In an action against 


the operator of a parking lot for damages resulting from the 
theft of plaintiff’s auto while it was parked in the lot, liability 
depends on whether there was a bailor-bailee relationship. 
Plaintiff did not establish that there was an independent 
and temporary exclusive possession in the bailee for the 
evidence merely shows that plaintiff paid twenty-five cents 
and drove his car upon the lot without ever relinquishing 
physical possession of the car. (Southeastern Fair Assn. v. 
Ford, Ga. Ct. of App.) . . . | 704,451. 


Automobile Collision—The driver of a “wreck car” who had 


pulled a car from a ditch and driven on a short distance 
was not responsible for the injuries sustained by plaintiff 
when his car struck the rear of the disabled vehicle. (Frank- 


lin v. Kirkpatrick, Ind. Supreme Ct.). . .] 704,446. 


Collision of Taxicab and Parked Automobile.—A trial court’s 


rulings were correct when it permitted notes to be entered 
to show how the plaintiff’s handwriting had changed since 
he was injured when defendant’s taxicab overturned after 
colliding with a parked automobile. (Morse v. Century Cab 
Co., Iowa Supreme Ct.).. . 704,452. 


Collision Between Street Car and Truck.—The trial court im- 


properly entered judgment on the verdict when the judge 
had communicated with the jury by sending in the bailiff 
allegedly to ask how soon they would reach a verdict. 
Though on the first ballot the issue of discovered peril stood 
eight to four in favor of the plaintiff, after the communication 
the issue was answered against him. (Lee v. Houston Electric 


Co., Tex. Ct. of Civil App.). . . 704,458. 
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AUTOMOBILE—Continued 
Damages—Collision of Truck and Trailer with Automobile 


Truck.—In order to recover for loss of profits, the burden 
is on the plaintiff to show what net profits he could have 
made had it not been for the collision. Likewise, in order 
to recover for depreciation it must be shown that there was 
a depreciation if the repairs were made. The trial court did 
not overlook any repairs that should have been allowed. 


(Papetti v. Mee, R. I. Supreme Ct.).. .] 704,441. 


Adequacy of Damages.—A judgment of $100.00 was inadequate 
to compensate plaintiffs for injury sustained by the minor 
plaintiff when the car in which she was riding collided with 
that of defendant, the evidence showing that plastic surgery 
was necessary to change a badly scarred cheek suffered by 
the minor as a result of the collision, and that the expenses 
of such operation would be in excess of the amount awarded 
plaintiffs by the jury. (Weiskopf, etc. v. Smith, Calif. Dist. 
Ct. of App.).. . J 704,453. 


New Highway Opened—No Warning Signs.—Compensation 
was denied the driver of a car which overturned on a new 
section of highway, the court finding that the driver’s own 
recklessness caused him to fail in making a curve, that the 
road was in perfect condition for traffic, and, having been 
opened at the request of the state highway field engineer, 
although not yet approved by the state commission, the 
roadway was safe as far as the contractor’s work was 
concerned. (Moore Const. Co., Inc. v. Hayes, Jr., U. S. C. 
C. A., 5th C.)... 704,463. 


Collision Between Bus and Truck—Highway Under Water.— 
Plaintiffs were denied compensation for injuries and wrong- 
ful death resulting from a collision of their truck with an 
approaching bus. The medial line and edges of the pave- 
ment were covered by water for two hundred yards. The 
plaintiffs believed the bus to be approaching on their side 
of the road, and turned left in front of the bus intending 
to pass it safely on the wrong side. The court held the 
plaintiff guilty of “negligence of the rankest sort.” (Solo- 
mon et al. v. Davis Bus Line, Inc., et al., La. Ct. of App.) 
.. .§1 704,464. 


Sufficiency of Complaint.—A complaint was sufficient which al- 
leged in substance that an automobile owned by defendant 
and operated by his employee was so negligently driven on 
a highway as to collide with plaintiff's automobile, since 
the complaint adequately charged one negligent act, namely, 
the careless operation of a motor vehicle. (Wylie v. Stevens, 
N. Y. Supreme Ct., App. Div.).. . 704,429. 


Charge to Jury.—Plaintiff brought this suit against a road con- 
tractor to recover for injuries sustained when he lost control 
of his car and it struck an unfinished portion of the highway. 
Because the court did not “state in a plain and correct manner 
the evidence given in the case and declare and explain the 
law arising thereon,” the jury’s verdict against the road con- 
tractor could not be upheld. (Ryals v. Carolina Contracting 
Co., N. C. Supreme Ct.).. . 704,443. 


Wilful and Wanton Conduct — Instructed Verdict. — At the 
close of plaintiff's evidence, the defendant’s motion for an 
instruction of not guilty as to a charge of wilful and wanton 
conduct was granted, and the instruction given. Upon 
judgment for defendant, the plaintiff appealed, alleging er- 
ror in the giving of such instruction. The court held that 
where no evidence of such conduct was presented, there was 


no question for a jury’s determination, and that the defend- 
ant’s motion presented a pure question of law for the court, 


(Kelly v. Burtner, Ill, App. Ct.).. .{] 704,461. 


Electric Crew-Man Struck.—Plaintiff was struck by automobile 


as he stood near roadside. His suit for compensation for in- 
juries was filed, but trial thereof was delayed for twelve 
years. Plaintiff died meanwhile from other causes, and his 
administrator prosecuted the case. Exception taken to the 
admission in evidence of a declaration of the deceased made 
twelve years before on the night of the accident was over- 
ruled, the court holding that the requirements of the statute 
were complied with. (Segee v. Cowan, R. I. Supreme Ct.) 


| 704,445. 


Propriety of Questioning. — Plaintiff sought a reversal of a 


judgment for the defendant denying her compensation for 
personal injuries because of allegedly prejudicial error com- 
mitted by defendant’s counsel in questioning her as to 
illegitimate child-birth and an abortion. Judgment was 
affirmed, the court holding that such line of questioning was 
not prejudicial, but that, since the plaintiff had brought out 
the question of injury to her female organs, such line of 
defense was necessary and proper. (Cochran v. Koller, Sr., 
Ill. App. Ct.)...] 704,460. 


x 


Admission in Evidence of Written Statement Made for At- 


torneys.—Prejudicial error was held to have been committed 
in the admission into evidence of a written  state- 
ment of the defendant describing an intersection collision. 
The statement had been prepared soon after the accident for 
defendant’s attorneys. It contained conclusions’ of Ske de- 
fendant that he was chargeable with no negligence, and 
stated that he had reported to the police and found no 
charges preferred against him. The court held such state- 
ment probably influenced a verdict in defendant’s favor. 
(Young et al. v. Swartz, Ohio Ct. of App.).. . 704,462. 


Trespass in County of Suit.—Defendant, a nonresident, ran 


over and killed a pedestrian. She was on her own right- 
hand side of the highway, she was not exceeding the speed 
limit prescribed by law, nor was she violating any penal 
statute at the time of the collision. Her conduct was not 
such as would constitute the commission of a trespass 
within Bexar county and the order overruling her plea of 
privilege to be sued in the county of her residence was 
reversed on appeal. (Hewett v. Leppanen, Tex. Ct. of Civ. 
App.). . . 704,433. 


Pedestrian Struck at Intersection — Blind Corner. — A truck 


driver who drove around a blind corner, where his view was 
obstructed by a high embankment, without warning, and 
continued to make a turn into an intersecting street after 
he saw plaintiff attempt to cross the intersection, was 
grossly negligent when plaintiff was struck and injured by a 
projection on the truck. (Coleman v. Meriwether Supply 
Company, La. Ct. of App.)...] 704,435. 


Pedestrian Injured While Flagging Oncoming Automobiles.— 


The defendant was not entitled to a judgment notwith- 
standing the verdict under the circumstances of this case 
where plaintiff's leg was fractured when defendant’s auto 
skidded against him. Plaintiff's car had stalled on the high- 
way and plaintiff got out to flag the oncoming drivers. The 
pavement was icy and slippery. As defendant saw the 
stalled car and put on the brakes his car skidded against 
the plaintiff. He counterclaimed for damages. The case was 
for the jury and certain requested instructions of the de- 
fendant were properly denied. (Corridan v. Agranoff, Minn. 
Supreme Ct.).. . 704,449. 
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